Chapter 3 - General Institution
AP 3435 Discrimination and Harassment Investigations
References:
Education Code Section 66281.5; Government Code 12950.1; Title 5 Sections 59320,
59324, 59326, 59328; and 59300 et seq.; 34 C.F.R. Section 106.8(b)

l. Introduction:

The College must ensure that its programs and activities are available to all
persons without unlawful discrimination. The College shall investigate
complaints of discrimination, harassment, sexual misconduct, dating violence,
domestic violence, stalking or retaliation in_its programs and activities, in
accordance with these procedures.

1. Filing a Written or Verbal Complaint

Complaints of unlawful discrimination, harassment, sexual misconduct, dating
violence, domestic violence, stalking or retaliation, may be written or verbal, and
shall be filed by a student, an employee, a parent of a minor, or an individual with
legal authority on behalf of a student or employee, who alleges that the student
or employee or has suffered unlawful discrimination.

Any complaints to a responsible employee shall be forwarded to the Title IX
Coordinator or designee.

Written complaints shall be provided to the Title IX Coordinator or designee.
Written complaints may be completed electronically at:
http://Iwww.mtsac.edu/discriminationcomplaint

The complainant may be requested, but shall not be required, to submit the
complaint on a form prescribed by the Chancellor Office’s or the College.

Verbal complaints shall be lodged with the Title IX Coordinator or designee. The
Title IX Coordinator or designee shall record the verbal complaint in writing. The
College shall take appropriate steps to ensure the writing accurately reflects the
facts alleged by the complainant.

In any complaint not involving employment:

1) The complaint shall be filed within one (1) year of the date of the alleged
unlawful discrimination or within one year of the date on which the
complainant _knew or _should have known of the facts underlying the
allegation of unlawful discrimination;
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2) The College shall advise student complainants that they may file their
nonemployment-based complaint with the Office for Civil Rights of the U.S.
Department of Education (OCR) where such a complaint is within that
agency's jurisdiction.

In any complaint alleging discrimination in employment

1) The complaint shall be filed within three (3) years of the date the alleged
unlawful discrimination occurred,;

2) Advise complainants that they may file the complaint with the U.S. Equal
Employment Opportunity Commission (EEOC) and/or the Department of Fair
Employment and Housing (DFEH) where the complaint is within the
jurisdiction of those agencies.

1l. Confidentiality

Information regarding investigations may be shared on a “need to know” basis with
other College employees, and with law enforcement, except for some limited
exceptions. The Title IX Coordinator, or designee, shall endeavor to honor any
request for confidentiality; however, the Title IX Coordinator shall also weigh
requests for confidentiality against the College’s duty to provide a safe and
nondiscriminatory environment for all members of the Campus community.
Confidentiality, therefore, cannot be ensured. The Title IX Coordinator, or designee,
receives all complainant requests for confidentiality involving cases of
Discrimination, Harassment, Sexual Misconduct, Dating Violence, Domestic
Violence, Stalking and Retaliation, and determines if the request can be honored
under the facts and circumstances of the particular case.

V. Informal Resolution

When charges of discrimination, harassment, sexual misconduct, dating violence,
domestic violence, stalking or retaliation are brought to the attention of the Title IX
Coordinator, the district may undertake efforts to informally resolve the charges
with the complainant’s consent. The College must advise complainants that they
need not participate in informal resolution.

Efforts at informal resolution may include, but are not limited to rearrangement of
work/academic _schedules, obtaining apologies, providing informal counseling
and/or training, etc. Informal resolutions may not include an investigation. The
Title IX Coordinator, or designee, determines when an investigation is warranted.

Efforts at informal resolution may continue after a written or verbal complaint is
made. The investigation must be completed unless the matter is informally
resolved and the complainant dismisses the complaint. The district may proceed
with an investigation notwithstanding an informal resolution.
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Any efforts at informal resolution after a written or verbal complaint is made shall
be completed within ninety (90) days.

V. Investigation Procedures

Upon receiving a complaint, the College shall notify the complainant that the
College will commence an impartial fact-finding investigation of the allegations
contained in the complaint.

The results of the investigation shall be set forth in a written report that shall
include the following:

1. a description of the circumstances giving rise to the complaint;

2. a_summary of the testimony provided by each witness, including the
complainant and any available witnesses identified by the complainant in the
complaint;

3. an_analysis of any relevant data or other evidence collected during the
course of the investigation;

4. a specific finding as to whether each factual allegation in the complaint
occurred based on the preponderance of the evidence standard; and

5. any other information deemed appropriate by the district.

VI. Investigation Participation

All _employees are required to cooperate with a College investigation into
allegations of discrimination, harassment, sexual misconduct, dating violence,
domestic violence, stalking or retaliation. Lack of cooperation impedes the ability
of the College to investigate thoroughly and respond effectively. However, lack of
cooperation by a complainant or withesses does not relieve the College of its
obligation to investigate. The College will conduct an investigation if it is
discovered that prohibited conduct is, or may be occurring, with or without the
cooperation of the alleged victim(s) and regardless of whether a complaint is filed.

VIl. Administrative Determination

In_ any case not involving employment discrimination, within ninety (90) days of
receiving a complaint, the College shall complete its investigation and forward a
copy or summary of the report and written notice to the complainant setting forth
all of the following:

1. the Title IX Coordinator or their designee’s determination as to whether
unlawful discrimination, harassment, sexual misconduct, dating violence,
domestic violence, stalking or retaliation occurred with respect to each
allegation in the complaint based on the preponderance of the evidence
standard;
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2. In_the event a discrimination allegation is substantiated, a description of
actions taken, if any, to prevent similar acts of unlawful discrimination from
occurring in the future;

3. the proposed resolution of the complaint;

4. the complainant's right to appeal to the College governing board and the
State Chancellor’s Office; and

5. the respondent’s right to appeal to College governing board any disciplinary
sanction imposed upon the respondent.

In any case involving employment discrimination, harassment, sexual misconduct,
dating violence, domestic violence, stalking or retaliation, within 90 days of
receiving a complaint, the district shall complete its investigation and forward a
copy or summary of the report, and written notice to the complainant setting forth
all the following:

1. The Title IX Coordinator’s or their designee’s determination as to whether
discrimination, harassment, sexual misconduct, dating violence, domestic
violence, stalking or retaliation occurred with respect to each allegation in
the complaint based on the preponderance of the evidence standard;

2. if adiscrimination alleqgation is substantiated, a description of actions taken,
if any, to prevent similar acts of unlawful discrimination from occurring in
the future;

3. the proposed resolution of the complaint; and

4. the complainant's right to appeal to the district governing board and to file a
complaint with Department of Fair Employment and Housing.

In_any case involving unlawful discrimination, harassment, sexual misconduct,
dating violence, domestic violence, stalking or retaliation, when a district provides
the complainant with any information, the College shall also provide to the
respondent the following:

1. The Title IX Coordinator’s or their designee’s determination as to whether
unlawful discrimination occurred with respect to each allegation in the
complaint based on the preponderance of the evidence standard;

2. The proposed resolution of the complaint, including any disciplinary action
against the respondent; and

3. In_matters involving misconduct by students, the respondent’s right to
appeal to the local governing board any disciplinary sanction imposed upon
the respondent.

VIlIl. Appeal Rights

If the complainant is not satisfied with the results of the administrative
determination, the complainant, or respondent in_student sexual misconduct,
dating violence, domestic violence, or stalking cases, may submit a written appeal
to the College’s Board of Trustees within thirty (30) days from the date of the
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administrative determination. The College’s Board of Trustees shall review the
original complaint, the investigative report, the administrative determination, and
the appeal and issue a final district decision within forty-five (45) days after
receiving the appeal.

The College’s Board of Trustees review on appeal is limited to the following
issues:

1) Whether there was a procedural error in violation of this subchapter;

2) Whether there was a defect in the investigation;

3) Whether new evidence not unavailable during the investigation despite the
complainant’s or respondent’s due diligence would substantially impact
the outcome of the investigation;

4) Whether correct legal standards were applied; and

5) Whether the district’s determination was an abuse of discretion.

If the governing board does not act within forty-five (45) days the administrative
determination shall be deemed approved on the forty-sixth (46) day and shall
become the final district decision. (2) The district shall promptly notify the
complainant and the respondent of the board’s action, or if that the board took no
action and that the administrative determination is deemed approved.

In_ any case not involving employment discrimination, the district shall promptly
forward to the complainant, and the respondent, a copy of the final district decision
rendered by the governing board, if any, and notice of the complainant's right to
appeal the district's decision to the Chancellor.

In_any case involving employment discrimination, the district shall promptly
forward to the complainant a copy of the final district decision rendered by the
governing board that includes the complainant's right to file a complaint with the
Department of Fair Employment and Housing (DFEH), where the case is within the
jurisdiction of that agency.

IX. Extensions

If the College is unable to comply with the 90-day deadline, the district may
extend the time to respond by up to 45 additional days. An extension may be
taken only once without permission from the Chancellor’s Office, and must be
necessary for one of the following reasons:

1) a need to interview a party or witness who has been unavailable;

2) aneed to review or analyze additional evidence, new allegations, or new
complaints related to the matter; or

3) to prepare and finalize an administrative determination.

The College shall send a written notice to the complainant, and to a respondent
who is aware of an investigation, indicating the necessity of an extension, the
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justification for the extension, and the number of days the deadline will be
extended.

Notice of an extension shall be sent to the complainant, and to a respondent who
is aware of an investigation, no later than 10 days prior to the initial time to

respond.

The College may request additional extensions from the Chancellor Office after
the initial 45-day extension. A copy of the extension request shall be sent to the
complainant, and to a respondent who is aware of an investigation. The
complainant and respondent may each file a written objection with the Chancellor
Office within five (5) days of receipt.

The Chancellor Office may grant the extension for good cause, unless delay
would be unduly prejudicial to the complainant or investigation.

If the College fails to comply with the requirements of the Chancellor’s Office, the
Chancellor’s Office may proceed to review the case based on the original
complaint and any other relevant information.

X. Disclosures to the Chancellor’s Office

Upon request of the Chancellor’s Office, the College shall provide copies of all
documents related to a discrimination complaint, including the following:

1) the complaint;

2) any investigative report, unless subject to the attorney-client privilege;

3) the final district decision rendered by the governing board or a statement
indicating the date on which the administrative determination became final;

4) the notice to the complainant;

5) the complainant's appeal of the district's administrative determination; and

6) any other non-privileged documents or information the Chancellor’s Office

requests.

The College shall provide to the Chancellor’s Office an annual report with the
following information:

1) the numbers of employment and non-employment discrimination
complaints and informal charges received in the previous academic year,

2) the number of complaints and informal charges resolved in the previous
academic year,

3) the number of complaints of unlawful discrimination received in the
previous academic year, and the number of those complaints that were
sustained in whole or in part, and the nature of allegations substantiated
and unsubstantiated in the previous academic year,

4) any other information requested by the Chancellor’s Office.
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Districts shall retain all records arising from informal discrimination charges and
formal discrimination complaints for a period of five (5) years after closing a case.
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